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ADVERSARY POSSESSION. 

At the risk of wearying the profession with the discussion of an old 
subject, the writer begs briefly to notice the objections raised by Mr. 
David H. Leake, in the April number of the Registek, to the argu- 
ment presented by the writer in a former paper, printed in the Regis- 
ter for July, 1898. In that paper the following statute was under 
discussion : 

" In a controversy affecting real estate, possession of part shall not be construed 
as possession of the whole, when an actual adverse possession can be proved." 

And the following alleged corollary from the statute was objected 

to, as being a non sequitur : 

"Possession of part shall be construed as possession of the whole, when no 
actual adverse possession is proved." 

Mr. Leake admits that the corollary cannot be logically deduced 
from the statute, but rather curiously insists that it is a fair inference 
from the same, and, by way of emphasizing his remarkable distinction 
between a logical deduction and a fair inference, he uses the follow- 
ing illustration; 

"A friend says, 'I do not intend to go to Richmond to-morrow if it rains.' 
The plain inference from this language is that he does intend to go if it does not 
rain. But let us apply Mr. Pettit's logic : 

"Let (a) = Going to Richmond if it rains; 

(b) = Going to Richmond if it does not rain; and 

(c) = His intention. 

" From the original proposition we get: 
(a) is not= (c), 
and from the inference : 

Therefore (b) = (c). 
"As Mr. Pettit remarks, this is a ' plain non sequitur.' Nevertheless, it is a fair, 
reasonable, and, we might say, necessary inference from the language used." 

How a thing can, at one and the same time, be a "plain non 
sequitur ' ' and a ' ' necessary inference, ' ' the writer fails to see. To 
him it seems that the alleged inference of Mr. Leake's illustration is 
no more "fair, reasonable and necessary" than the alleged corollary 
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from the statute. If a friend should remark : " I do not intend to go 
to Richmond to-morrow, if it rains," would Mr. Leake expect him to 
go if it snowed or hailed ? If not, why not ? He said nothing about 
snow or hail, and Mr. Leake says "that the plain inference from his 
language is that he does intend to go if it does not rain." And yet it 
is safe to say that his friend would cease to be a friend if Mr. Leake 
insisted upon his setting out on a long journey in a blizzard, for in- 
stance, with the thermometer perhaps twenty degrees below zero, be- 
cause, forsooth, he had innocently declared his intention not to go if 
it rained! 

The intention of Mr. Leake's friend was, doubtless, not to go if the 
weather was bad. He saw fit, however, to negative his intention only 
in the contingency of rain — the most usual form of bad weather. But 
it would be clearly unjust, notwithstanding the maxim, expresaio unius 
exclusio alterius, to impute to him an intention to brave a blizzard, if 
need be because of his failure to enumerate, in the qualifying clause, 
the various manifestations of bad weather to which our changeable 
climate is subject. 

And so, when the legislature declared that "possession of part 
shall not be construed as possession of the whole, when an actual ad- 
verse possession can be proved," it had in mind the hardship that 
would result from such a construction in the face of an actual adverse 
possession — a hardship which it was the design of the statute to pre- 
vent. But it does not follow that the legislature intended to admit all 
the hardships resulting from such a construction in cases where no 
actual adverse possession is proved, and by no trick of law, logic, or 
legerdemain can such an intention be fastened upon the legislative 
mind. 

The fallacy into which Mr. Leake has been betrayed is due to his 
effort to draw an immediate affirmative inference from a single nega- 
tive proposition — an effort which logicians tell us must always result 
in failure; and it is to this fallacy that we are indebted for the solu- 
tion of the "open question" offered by him and Mr. Minor. That 
question may be thus stated: 

Where the senior grantee is already in actual possession of part of 
his tract, outside of the interlock, when the junior grantee enters upon 
and occupies part of the disputed territory, and remains in possession 
for the statutory period, whose title should prevail as to that part of 
the interlock not reduced into actual possession ? 
Mr. Minor and Mr. Leake contend that the title of the junior should 
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prevail, but their contention seems to be based solely upon the assump- 
tion of the corollary, which, as we have seen, is an unwarranted de- 
duction from the statute. 

True, Mr. Leake says that a resort to the corollary is not necessary; 
that "it is a principle of the common law that possession of part is al- 
ways possession of the whole when there is no actual adverse posses- 
sion," and he quotes the following from Stull v. Rich Patch Co.: 

' ' There is no doubt that, according to the settled doctrine of the 
common law, a person might, by entering upon a part of a tract or 
parcel of land, in the name of the whole, gain possession of the whole, 
where the possession was, at the time of making such entry, vacant. ' ' 

If this be true, then the senior grantee, in the case stated, when he 
entered upon a part of his tract, the possession at the time being va- 
cant, gained possession of the whole. This must be admitted. Upon 
what principle, then, is the possession of the senior, thus established, 
ousted by the subsequent entry of the junior? Is not the senior's con- 
structive possession, fortified by his legal seisin, of all that part of the 
interlock outside of the junior's enclosures, stronger than the mere 
constructive possession of the junior? It is not a sufficient answer to 
say that the senior has been lacking in diligence in his failure to meet, 
with an actual possession of some part of the interlock, the construc- 
tive possession initiated by the junior; for there may be no evidence 
of the existence of an interlock extending beyond the junior's en- 
closure, and the senior should not be made to suffer for his ignorance 
of facts, the existence of which he had no means of ascertaining. 

It is not recalled that anywhere in the discussion of the "open 
question " the claim of the junior grantee is defended upon equitable 
grounds. The conclusions arrived at in his behalf are based either 
upon the discredited corollary or upon the authority of Stull v. Rich 
Patch Co. — a decision to which, as the writer endeavored to show in 
his article printed in the Kegister for July, 1898, the alleged corol- 
lary, or a like unwarranted inference, materially contributed. 

It is hoped that a sufficient excuse for the temerity here disclosed 
will be found in the concern with which the writer views any attempt 
at rehabilitation of the insidious corollary which has j>layed so impor- 
tant a part in this discussion; for, as it seems to him, upon the accept- 
ance or rejection of this corollary must the solution of the "open 
question " in Virginia eventually turn. 

Paul Pettit. 
Palmyra, Va. 



